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This section has two parts:
1. Current legislation and policy: the legal measures to incentivise
gender diversity on boards
2. Gaps in legislation and policy: what is needed to increase
gender diversity on boards

This section concludes that while there are several indirect
measures to encourage gender diversity on boards in South Africa,
these are limited in scope, relevance, impact and enforceability.
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3. The limits of the law: the South African legal framework

Current legislation
and policy

Current legislation and policy
There is no legislation in South Africa obliging companies to include women on their boards of directors. However, there are several
indirect legal measures to incentivise gender diversity on boards. The following legislation and instruments are relevant:
•

The Constitution of the Republic of South Africa, 1996 (the Constitution)

•

The Employment Equity Act 55 of 1998 (EE Act), only as regards to executive directors who qualify as employees

•

The Broad-Based Black Economic Empowerment Act 53 of 2003 (BBBEE Act) and its Codes of Good Practice, only as regards to black
women as defined in the Act

•

The King IV Report, applicable on a voluntary basis to all organisations

•

The listing requirements of registered stock exchanges (JSE, ZAR X, 4AX, A2X, and EESE), only as regards listed companies

•

The Companies Act 71 of 2008

•

The failed Women Empowerment and Gender Equality Bill B50-2013 (Gender Equality Bill)

•

Policy documents (AsgiSA, National Development Plan – 2030).

The Constitution
The Constitution guarantees the right to equality 55 and prohibits unfair discrimination on any grounds, including gender 56. It also provides
that affirmative action does not amount to unfair discrimination57.
The Constitution paves the way for advancing the appointment of women to boards, if it appears that they are under-represented due to
past discrimination. Although the right to equality enables a woman to bring an unfair discrimination claim if she was being considered
for a position and was excluded on the basis of gender, such an action would have a poor prospect of success in the context of elected
positions such as directorships. Directors are usually elected by shareholder.

The Employment Equity Act
The EE Act gives effect to the constitutional dictate of promoting equality in the workplace 58 . It requires that designated employers have
an employment equity plan containing targets for the employment of designated groups, including women, at various levels of seniority 58 .
The EE Act does not apply to non-executive directors, as they are not employees 60. Executive directors who qualify as employees of a
company would fall under the occupational category, ‘legislators, senior officials and managers’61, and so be included in the employment
equity plan, along with other executive management employees who are not board members.

55 Constitution of South Africa 1996, Section 9(1). 56 Constitution of South Africa 1996, Section 9(4). 57 Constitution of South Africa 1996, Section 9(2). 58 EE Act 1998,
Sections 2 and 3. 59 EE Act 1998, Sections 13 and 20. 60 EE Act 1998, Section 1, definition of “employee.” 61 EE Act 1998, Section 10, Annexure 3.
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The Broad-Based Black Economic Empowerment Act
The BBBEE Act identifies women (along with others, for example, young people, and people living in rural areas) as one of the specific
categories of black people 62 to be empowered in order to broaden the base of black economic inclusion 63. A company is evaluated in
terms of a generic scorecard as having a particular BEE status, based on its overall performance on different indicators. The element of
management control is relevant for present purposes.

The Act and its codes are binding on organs of state and public entities, who have to apply these
when determining qualification criteria for the issuing of licences, concessions, or authorisations;
when doing business with the private sector; and in developing incentive schemes 64. Since
government is the largest buyer of goods and services in the economy, the ability to attract state
contracts acts as a powerful transformation incentive in the private sector.
The inclusion of black people in the management control of a business is one of the elements contributing to the overall score 65. It is
measured in terms of Statement 200 (revised 2013), which sets compliance targets and awards weighted points for achieving those targets.
The Management Control score 66 contributes to the overall generic Scorecard score. Only 6 points 67 of the Management Control scorecard
relate to board participation, while the remaining points focus on management employees at lower levels and on employment equity. Only
2 of the 6 board points are reserved for black female board members 68 . Black female board members are, however, also counted towards
the targets for black board members 69.
•

The first weighted point for black women’s participation is for the percentage of the total board votes held by them70. The target is 25%,
which means that a company where black women can exercise at least 25% of the total board votes will achieve the maximum score of 1.
Companies are scored proportionately to the extent to which they meet the target, so that a company with, e.g., 10% black female votes
will receive a score of 0.471.

•

The second female-specific point is for the percentage of executive directors72 who are black women73. Again, the compliance target is
25%, and the maximum score is 1. Points are awarded pro rata towards the achievement of the target.

62 The BBBEE Act 2003, in Section 1, defines black people as Africans, Coloureds, and Indians who are citizens by birth or descent, or who became citizens by naturalisation
before 27.04.1994, or who would have qualified to become citizens by naturalisation before that date. 63 See the definition of “broad-based black economic empowerment”
in Section 1 of the EE Act 1998. 64 BBBEE Act 2003, Section 10. 65 The others are ownership, skills development, enterprise and supplier development and socio-economic
development. See the revised Codes of Good Practice in Government Gazette 36928 (11.10.2013). 66 Management control contributes 15 points out of the total 105. But there
are bonus points as well, giving 19 possible points on the management scorecard. Companies can therefore get the full 15 points without ticking all the boxes. However, once a
company gets 100 or more points overall, it achieves the highest ranking – it makes no difference whether they scored 100 or 105 points. There are also three priority elements
- ownership, skills development and enterprise development - where companies need to get a minimum score in order to qualify. Management is not one of the priority areas.
67 The 6 points work as follows: (1) Percentage of black votes on the board - target 50% - weighting points 2; (2) Percentage of black female votes on the board - target 25% weighting points 1; (3) Percentage of black executive directors - target 50% of executives - weighting points 2; (4) Percentage of black female executive directors - target 25%
- weighting points 1. 68 Under the previous scorecard an Adjusted Recognition of Gender formula was used to promote the inclusion of women. This has been replaced with
the separate indicators for participation by women. 69 The general target for black people on boards is 50% and it contributes 2 points for each of the two indicators, namely
percentage of total board voting rights (item 2.1.1) and percentage of black executive directors (item 2.1.3). 70 Item 2.1.2 on the Scorecard. 71 BBBEE Act 2003 ‒ see the formula
in Annexe 200(A) of the Codes. 72 The definition of ‘Executive Members of the Board’ appear in par 3.4.1 of Statement 200. 73 Item 2.1.4 on the Scorecard.
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3. The limits of the law: the South African legal framework

The King IV Report and Code
The King IV Report contains a Code setting out principles and recommended practices for the governance of companies and other
organisations74. Compliance with the Code is voluntary75. The compliance model relies on the principle of ‘apply and explain’, which means
that organisations are encouraged to apply the principles and explain how their practices demonstrate their application of the principles
of the Code76. Despite its voluntary nature as ‘soft law’, the King Code is increasingly seen as representing accepted practices (particularly
the most observed principles), and could be taken into account by courts when assessing the conduct of companies and boards against
prevailing standards. Thus, a company may indirectly breach the law by not complying with the voluntary standards of the King Code.
Compliance with the King Code is also expected of listed companies, as all the registered stock exchanges in South Africa have, to varying
degrees, embedded it in their listing requirements.

Diversity, including gender diversity, is one of the fundamental concepts underpinning good
governance77. According to the King IV Report, “Diversity should be understood as the varied
perspectives and approaches offered by members of different identity groups”78 .
Principle 7 of the King Code deals with the composition of the board, and it again refers to diversity as an important component79. In
relation to board composition, recommended Practices 10 and 11 are instructive as regards gender representation.
•

Recommended Practice 10 reads: The governing body should promote diversity in its membership across a variety of attributes
relevant for promoting better decision-making and effective governance, including field of knowledge, skills and experience as well as
age, culture, race and gender.

•

Recommended Practice 11 focuses on gender and race diversity, and reads: The governing body should set targets for race and
gender representation in its membership.

The gender theme is echoed in other recommended practices under Principle 7, namely:
•

Practice 16 b, which requires of the board to consider the diversity of the board before nominating candidates for election

•

Practice 30, which requires disclosure of the following aspects:
•

Whether the governing body is satisfied that its composition reflects the appropriate mix of knowledge, skills, experience, diversity
and independence

•

The targets set for gender and race representation in the membership of the governing body, and progress made against these
targets.

The King Code does not recommend similar practices for the composition of board committees, composition of each board committee.

74 See King IV Report (2016: 36) on the link between governance outcomes, principles, and practices. 75 King IV Report (2016: 35). 76 King IV Report (2016: 37). 77 King IV
Report (2016: 28). 78 King IV Report (2016: 12) - definition of “diversity” in the glossary. 79 King IV Report (2016: 50ff). Principle 7, reads: “The governing body should comprise
the appropriate balance of knowledge, skills, experience, diversity and independence for it to discharge its governance role and responsibilities objectively and effectively.”
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Stock exchange regulation of listed companies
An exchange derives its powers from the Financial Markets Act 19 of 2012 (FMA), including the ability to regulate companies listed on it 80. It
can enforce its listing requirements and rules through sanctions such as fines, the suspension of trading, or the removal of a listing 81. The
listing requirements set out the preconditions for listing, as well as the continuing obligations of companies while they maintain a listing on
the exchange.
Four new exchanges were recently licensed, namely A2X, 4AX, EESE, and ZAR X. While the listing requirements of each exchange make some
reference to the King IV Code, the requirements differ regarding the extent to which they require adherence to the Code’s recommended
practices.

The JSE Limited listing requirements
The JSE is the oldest and largest licenced exchange in South Africa, listing the shares of 388 companies. Section 3 of the Listing
Requirements details the continuing obligations with which listed entities need to comply at all times. Corporate governance obligations
are detailed in Section 3.84. The listing requirements make the implementation of specific King IV governance practices compulsory, thus
elevating its voluntary basis to a mandatory one for listed companies 82 . In addition to expressly requiring listed companies to have a policy
to ensure a clear balance of power and authority on their boards, an amendment to the listing requirements that took effect in July 2017
requires that either the board or the nomination committee should have a policy on the promotion of gender diversity at board level83. It has
to explain, in its annual report, how the policy was considered and applied in director nominations and appointments 84. If the company has
voluntarily agreed on gender diversity targets for its board, it is also required to report on its progress in achieving those targets 85.

In addition to being a continuing obligation for already listed companies, compliance with the King Code, specifically
in respect of board composition, must also be disclosed in the pre-listing statement of applicants for listing86.
The A2X listing requirements
This exchange, which has 21 listings, offers secondary listings for companies already listed on another exchange in South Africa or elsewhere.
In addition to complying with the requirements of the primary or host exchange, companies are required to apply the principles of the King
Code 87 and to disclose how they applied them, or explain any non-compliance 88. Emphasis is placed on particular King Code provisions that
must be complied with in the manner prescribed by the King Code, including that there must be a formal policy setting out how optimum
board composition is achieved 89.

80 FMA (2012), Sections 10 and 11. 81 FMA (2012), Sections 11 and 12. 82 Section 3.84(i) of the JSE Listings Requirements. A policy on race diversity is also required; see Section
3.84.1(j) ection 3.84 of the JSE Listings Requirements. 83 Section 3.84(i) of the JSE Listings Requirements. A policy on race diversity is also required; see Section 3.84.1(j) Section
3.84 of the JSE Listings Requirements. 84 Section 3.84(i) of the JSE Listings Requirements. A policy on race diversity is also required; see Section 3.84.1(j). 85 Section 3.84(i) of
the JSE Listings Requirements. The same information must be contained in the company’s pre-listing statement, circulars, and in a prospectus offering further shares; see Section
8.63(q). 84 See Sections 7.F.5 and 7.F.6 of the JSE Listings Requirements. 87 Section 3.9 of the A2X Listings Requirements. 88 Section 3.10 of the A2X Listings Requirements.
89 Section 3.11.1 of the A2X Listings Requirements. This policy must also provide for a nomination committee.
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3. The limits of the law: the South African legal framework

The 4AX (4 Africa Exchange) listing requirements
The 4AX currently has only 5 listings, and, although companies are required to report on their application of the King Code and explain
areas where they do not comply 90, there is no specific reference to gender representation in the 4AX Listing Requirements. Companies are
required to disclose their policy on the appointment of directors 91.

The EESE (Equity Express Securities Exchange) listing requirements
This exchange lists BBBEE schemes and has 5 listings. Section 7 of the Listing Requirements deals with corporate governance. Companies
must “endeavour” to apply the King Code 92, and must disclose any instances of non-compliance with the Code, as well as the reasons 93.
There is no direct reference to gender representation on boards.

The ZAR X listing requirements
ZAR X has three listings. It requires that companies “endeavour” to comply with the King Code and issue a narrative statement on their
implementation of the Code, in particular Chapter 2 of the Code regarding directors and the board94. The gender of a director must
be indicated on the personal information form that is lodged in respect of directors 95, but there are no other references to gender
representation.

The Companies Act 71 of 2008
The Companies Act is the main legislation regulating companies. Among its purposes are promoting compliance with the Bill of Rights
in the Constitution, promoting the development of the South African economy, and reaffirming the concept of the company as a means
of achieving economic and social benefits 96. The Companies Act does not, however, deal with gender inclusivity on boards. It prescribes
the minimum number of directors that different types of companies are required to have 97. It further dictates that directors be elected by
the shareholders, unless the company’s memorandum of incorporation provides for direct appointment by a specified person, or for the
incumbent of a particular office, title, or designation to be an ex officio director 98 . In a profit company other than an SOC, at least 50% of
the directors must be elected by the shareholders 99.
Public companies, SOCs, and certain private companies are required to appoint a committee to advise and report on social and ethical
matters100. The Companies Act Regulations list a number of instruments to be considered by the social and ethics committee, including
the company’s compliance with the EE Act, the BBBEE Act, and principles of good corporate citizenship, the promotion of equality, and
the prevention of unfair discrimination101. The Companies Act does not attach any direct consequences to a board’s failure to heed the
recommendations of the committee.

90 Section 6.19 of the 4AX Listing Requirements. 91 Section 6.19.11 of the 4AX Listing Requirements. 92 Section 7(1)(a) of the EESE Listing Requirements. 93 Section 7(1)(b) of
the EESE Listing Requirements. 94 Section 5 of the ZAR X Listing Requirements. 95 See the form in Schedule 8 to the ZAR X Listing Requirements. Disclosure: names, gender,
date of birth, residential address, regulatory history, criminal history, civil fraud history, company experience and other directorships, sequestration, garnishee orders and
judgments. The Exchange does not keep this information aggregated form. Exactly the same form is also used for senior officials, major shareholders and related parties.
96 Companies Act 2008, Sections 7(a), (b), and (d). 97 Companies Act 2008, Section 66(2). The minimum number is 1 for private companies and 3 for public companies.
Companies may need additional directors to meet the requirements pertaining to audit and social and ethics committees, see the concluding words of Section 66(2). A
company’s memorandum of incorporation could specify a higher minimum, Section 66(3). 98 Companies Act 2008, Section 66(4)(a). 99 Companies Act 2008, Section 66(4)(b).
100 Companies Act 2008, Section 72, read with the Companies Act Regulations of 2011. 101 Companies Act 2008; Regulations (2011), Regulation 43.
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The failed Women Empowerment and Gender Equality Bill
In 2013, a Gender Bill was introduced in the National Assembly101. It was withdrawn for further
consultation on 9 July 2014, and seems to have been abandoned102 as it has not been resuscitated
or presented for further debate. The purpose of this Bill was to give effect to Section 9, the
equality clause, of the Constitution. It provided for equal representation and participation of
women in decision-making positions and structures103 , for gender mainstreaming104, and for the
empowerment of women and elimination of gender discrimination105.
Clause 7(1) required at least 50% equal representation of women on the boards of public and designated private bodies106. It also provided
for the development and implementation of measures to achieve the progressive realisation of its targets, including capacity-building and
addressing community attitudes107.
Clause 3(b) of the Bill acknowledged the government’s commitments under the following international instruments:
•

Convention on the Elimination of All Forms of Discrimination Against Women (December 1979);

•

Beijing Declaration and Platform for Action (September 1995);

•

Millennium Declaration and Development Goals (September 2000);

•

Solemn Declaration on Gender Equality in Africa (July 2004); and

•

SADC Protocol on Gender and Development (August 2008).

While the Bill may have disappeared from the agenda, the government’s commitments under the these instruments remain.

Policy documents
The Accelerated Shared Growth Initiative for South Africa (AsgiSA) was formulated in 2006 as a policy document. It aimed to halve
unemployment and poverty by 2014, and regarded the empowerment of women as essential to its purpose.
It was superseded as a policy document by the New Growth Path Framework in 2010, which was, in turn, replaced by the National
Development Plan 2030, which aims to eliminate poverty and reduce inequality by 2030. The National Development Plan 2030 also
proposes to advance gender equality through, for example, active participation and empowerment of women, and actively supporting the
role of women as leaders in all sectors of society108 .

101 See Government Gazette (06.11.2013). 102 See https://pmg.org.za/bill/26/. 103 Gender Equality Bill, Clause 7. 104 Gender Equality Bill, Clause 8. 105 Gender Equality
Bill, Clause 9. 106 The Minister would designate private bodies, probably based on factors such as size. 107 Gender Equality Bill, Clause 7. 108 See the Executive Summary 33.
https://www.gov.za/sites/default/files/Executive%20Summary-NDP%202030%20-%20Our%20future%20-%20make%20it%20work.pdf
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3. The limits of the law: the South African legal framework

Gaps in legislation
and policy

The legal framework for gender inclusivity on corporate boards is fragmented
While the Constitution supports the progressive realisation of equality, it does not impose tangible obligations on companies and their
shareholders to consider representativity when appointing directors.
The EE Act was enacted to give effect to the constitutional right to equality. It addresses equality in the workplace. Despite its purpose
as part of employment law, it may be relevant to board composition to the extent that directors may be employees of a company. It is of
limited use for the following reasons:
•

It does not apply to directors who are not also employees of the company, so it excludes all non-executive directors and even some
executive directors;

•

Many of its provisions apply only to designated employers, so it excludes smaller companies with few employees from obligations such
as having employment equity plans

•

Its occupational levels are not designed to distinguish between board members and other senior officials and managers

The BBBEE Act is important for the inclusion of black women on boards. It does not, of course,
advance the inclusion of women in general, as white women are excluded from its ambit.
Its limitations are the following:
•

It defines and measures black women’s empowerment, which may have certain consequences, but it does not directly compel any
company to appoint women to its board

•

Only companies operating in sectors where they depend on state concessions or contracts (or those, in turn, doing business with such
companies) are incentivised by its measures

•

The contribution of black female board membership to the overall BEE score of a company is only 2 points, and since the scorecard has a
possible total of more than 100, a company could score full marks without having any female representation on its board

•

There is no points incentive for a company with higher than 25% black female representation on its board

The King Code applies to all organisations, regardless of legal form or size. However, it is not legally binding, but relies on voluntary
compliance. The King Code depends heavily on the disclosure of practices (“apply and explain”). This can serve as an important
compliance incentive for companies in the public eye, as they may fear censure by the financial press and investors, particularly institutional
investors, if they do not adhere to the King Code principles. Smaller companies, even if they choose to disclose non-compliance, would
escape public scrutiny, and are thus not incentivised to adopt King Code practices. Moreover, some of these practices are expensive and
impractical for smaller companies, which is why the King Code envisages proportionality. Of course, smaller companies account for the
majority of registered companies in South Africa. Many of these companies have only one director, who is also usually the sole shareholder
of the company, or, if the company has more directors, they are also shareholders.
The only companies that are obliged to comply with the King Code, or at least disclose any non-compliance, are listed companies. South
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Africa has about 400 listed companies. The only exchange that forces companies to implement the recommended practices of the King
Code is the JSE Limited. In addition, it requires a policy on gender diversity and disclosure of progress towards achieving voluntarily agreed
targets. Other exchanges encourage companies to apply the King Code, and oblige them to disclose any non-compliance. In the listed
environment, disclosure is, of course, an effective tool.

The Companies Act does not specifically advance gender inclusivity. As directors are, as a rule, elected by
shareholders109, which is a fundamental principle of company law, the most viable measure that might be included
in the Companies Act to promote gender representation is compulsory disclosure in a company’s annual report.
Individual shareholders are allowed to vote as they please and in their own interests. However, large institutional
investors can contribute to gender inclusivity through their voting policies and practices for the election of directors.
Overall impact of legal and regulatory framework
In short, the legal and regulatory framework offers several incentives for the transformation of board composition. These incentives can be
described as:
•

limited in scope, in that they target only certain race groups (black people) or certain categories of directors (employee directors), or
certain categories of companies (listed companies)

•

limited in relevance, in that they fail to incentivise companies unless they are active in certain sectors and environments (the BEE
environment)

•

limited in impact, in that they attach a relatively low level of recognition to promoting gender diversity (BEE Management Control
Scorecard)

•

limited in enforceability, in that compliance is voluntary (King Code).

109 Unless the memorandum allows different appointment methods, which is possible for up to 50% of the positions, see Companies Act 2008, Section 66.
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